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fsa reviews short selling measures 

The UK Financial Services Authority (FSA) recently adopted the Short Selling (No. 5) Instrument 2009 (the Short 
Selling Instrument), which ends the ban on short selling in UK financial sector companies, and extends the 
disclosure requirements for significant short positions held in such companies until 30 June 2009.  The Short 
Selling Instrument came into force on 16 January 2009. 

The FSA considers non-compliance with the Short Selling Instrument provisions to amount to market abuse 
under the Financial Services and Markets Act 2000, and as such non-compliance may result in the same 
consequences as any other breach of the market abuse regime, including a fine or a public censure.  The list of 
companies whose securities are affected is available at:   

http://www.fsa.gov.uk/pubs/other/Shortselling_list.pdf 

amended disclosure requirements 

Since 18 September 2008, the FSA has required the daily disclosure of investors’ net short position of 0.25% or 
more of the issued share capital of a UK company held at market close on the previous working day (the 
Disclosure Obligation).   

The Short Selling Instrument amends the Disclosure Obligation so that once made, further disclosures are only 
required on a short position changing, reaching, exceeding or falling below disclosure bands placed every 0.1% 
above the 0.25% threshold, i.e., at 0.35%, 0.45%, etc.  In addition, a final disclosure is required when a position 
decreases below 0.25%.  The holder of such position is required to disclose it to the market via a Regulatory 
Information Service (RIS) announcement by 3:30 p.m. on the business day following the day the Disclosure 
Obligation arises.  

exceptions 

Market-makers continue to be exempt from the Disclosure Obligation.  For the purposes of the Short Selling 
Instrument, the FSA considers as market-makers entities that, as part of their business, ordinarily deal as 
principals in equities, options or derivatives, whether OTC or exchange-traded, to fulfill orders received from 
clients, to respond to a client’s request to trade or to hedge positions arising out of those dealings, and/or in a 
way that ordinarily has the effect of providing liquidity on a regular basis to the market on both bid and offer 
sides of the market in comparable size.  Trading in circumstances other than genuinely for the provision of 
liquidity is not exempt. 
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about curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm. Headquartered in New York, Curtis 
has 14 offices in the United States, Mexico, Europe, the Middle East and Asia. Curtis represents a wide range of 
clients, including multinational corporations and financial institutions, governments and state-owned companies, 
money managers, sovereign wealth funds, family-owned businesses, individuals and entrepreneurs. 

Curtis' worldwide practice includes corporate law, banking and finance, capital markets, private equity, mergers 
and acquisitions, project finance and infrastructure development, investment management, restructuring and 
insolvency, taxation, real estate, litigation, international arbitration, taxation and real estate. 

The Firm's international orientation has been a hallmark of its practice for nearly two centuries. Curtis attorneys 
are trained as internationalists with a deep understanding of the cultural as well as business sensitivities 
associated with conducting business across borders. For more information about Curtis, please visit 
www.curtis.com.  

about the international funds group 

Curtis’ International Funds Group has been counseling investment managers and investors on a global scale for 
close to half a century. We specialize in developing tailored structures for the international investment 
community, in particular in the area of private equity and hedge funds. Our clients include financial institutions, 
domestic and international fund managers, their sponsors and principals, including Funds of Funds, pension 
plans, governmental and quasi-governmental institutions, Sovereign Wealth Funds, high net worth individuals, 
their family offices and other institutional asset managers and investors. 

The material contained in this Curtis International Funds Group Client Alert is only a general review of the subjects covered and does not 
constitute legal advice.  No legal or business decision should be based on its contents. 
 

 

attorney advertising 


