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A World of Subsidies 
We often think of subsidies as the provision of funds 

to carry out a certain activity.  Under the WTO Agree-
ment on Subsidies and Countervailing Measures (SCM 
Agreement), however, the definition of “subsidy” goes 
significantly beyond the mere provision of public funds.  
The term “subsidy” extends to different types of govern-
ment actions (and inaction) and government assistance 
via private entities.  In some cases, companies may not 
even realize they are receiving an export subsidy.  What 
is important is to identify whether there is a financial 
contribution of any kind by the government that confers 
a benefit to its recipient.  Below we identify the different 
types of export subsidies (i.e., public financial contribu-
tions) that may be coming your way:

A. Actual and potential transfer of funds.  Under 
the WTO’s SCM Agreement, a subsidy is deemed to ex-
ist if “there is a financial contribution by a government 
or any public body within the territory of a Member” 
which includes not only the direct transfer of funds such 
as grants, loans and equity infusion, but also the potential 
direct transfers of funds or liabilities such as, for example, 
a loan guarantee.  

B. Uncollected government revenue.  A subsidy also 
can be any type of government revenue that is foregone 
or not collected that would otherwise be due and pay-
able, which includes any kind of fiscal incentive and all 
tax credits.  

C. Receiving government goods and services.  An 
export subsidy also can materialize when a government 
provides goods or services other than general infrastruc-
ture.  So, for example, if a local or federal government 
is providing training or is selling at below market price 
certain parts that go into the final product, that may be 
considered a subsidy.  

Good Subsidies, Bad Subsidies
How Getting the Wrong Government Support Can Hurt Your Exports
By Bryan A. Elwood 
(Curtis, Mallet-Prevost, Colt & Mosle LLP)

In March 2010, the Obama administration launched a 
program to double U.S. exports over the next five years.  
The President pledged to “unleash a battery of compre-
hensive and coordinated efforts” to open up new markets.  
Among other initiatives, Obama’s plan includes $2 billion 
in new export financing support via research-and-devel-
opment tax credits and a 30% investment tax credit for 
clean-energy manufacturers.  Also included is $575 million 
per year for job training and placement programs. All this 
plus the $787 billion stimulus package that included $150 
billion for infrastructure investment (and a controversial 
“Buy American” provision).  In all, Obama’s program 
provides an array of government assistance opportunities 
for exporters over the next half decade.  

Companies seeking to boost exports with government 
support should tread carefully, however.  Under World 
Trade Organization (WTO) law, relying on government 
assistance, including subsidies, to prop exports up is an 
“unfair trade practice.” Such activities distort markets 
and pressure local competitors and their governments to 
“level the playing field” and respond with legal action or 
counteract with subsidies of their own.  Either way, instead 
of improving the international market environment, com-
panies using government assistance may eventually do 
just the opposite.   The costs of using the wrong subsidy 
may be anything from having to defend an expensive 
investigation (and thereafter various administrative “an-
nual reviews” which normally go on for many years), to 
having to pay additional import “countervailing” duties, 
to losing the subsidy or even losing access to foreign 
markets altogether.  For global companies, understanding 
the applicable international law of subsidies is a must to 
reduce potential overseas claims as well as to identify 
and stop competitors relying on unfair subsidy practices 
from gaining market share.  
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D. Sales to the government.   If the government is 
purchasing goods from a company for the purpose of 
funding the company’s export production, that may be 
considered a subsidy.  Export subsidies also include any 
targeted government activity that assists exportation 
directly or indirectly.   

E. Private bodies using government money or 
acting like governments.  The definition of subsidy spe-
cifically includes any government payment to a funding 
mechanism, public or private, that, in turn, helps to fund 
exports.  Further, the act by a government of entrusting 
or directing a private body to carry out one or more of 
the type of functions that normally would be vested in 
the government to help exporters financially (particularly 
if the private body is run in a way that does not differ 
significantly from practices normally followed by govern-
ments) also will fall under the definition of subsidy.  

F. Former public entities that have been privatized.  
The issue of whether a formerly owned public company 
sold at arm’s-length and at fair market value to private 
owners continues to benefit from past subsidies remains a 
hotly debated issue.  For now it is possible that privatized 
entities still could be considered by some governments as 
benefitting from public funding.  Needless to say, every-
thing produced by a company privatized at less than fair 
market value certainly will be considered subsidized.   

G. Income and price supports.  Finally, the definition 
of subsidy covers any form of income or price support 
which operates directly or indirectly to increase exports 
of any product, or to reduce imports of any product.  

Subsidies:  Distinguishing the Good from the Bad
There are three types of subsidies:  prohibited (the 

bad), actionable (the not so bad) and non-actionable (the 
good).  Prohibited subsidies are those that members may 
not grant under any circumstances.  These are subsidies 
“contingent, in law or in fact, whether solely or as one 
of several conditions upon export performance”.1  These 
include from the obvious, such as direct subsidies contin-
gent on export volume or value, export credits at below 
market rates and tax deductions related to exports or 
export performance, to more elaborated ones such as 
those involving payment of duty drawbacks in excess of 
the duties actually paid at import, or providing exemp-
tions of “prior stage cumulative indirect taxes on goods 
or services used in the production of exported products” 
at levels above the same exemption when applied to 
like products for domestic consumption.2  Generally, if 
you are getting any special financial treatment based on 
the value or volume of exports, you may be receiving a 
prohibited subsidy.  WTO member countries can request 
that a special WTO Panel review the subsidy and recom-
mend that the prohibited subsidy be withdrawn “without 

delay”.  Alleged prohibited subsidies also are subject to 
investigation by an importing government and could 
lead to the application of countervailing duties applicable 
upon importation of the subsidized products.  

Actionable subsidies are the most common.  They 
are financial contributions that are not prohibited and are 
not based or contingent on exports but which nonethe-
less have an adverse effect on the interests of other WTO 
members.  For instance, assume that the widget market 
between country A and country B is highly competitive.  
Now assume that the government in country A decrees 
the reduction of the cost of electricity to all companies 
producing widgets in country A.  Said action would create 
an actionable subsidy because, regardless of whether the 
widgets are exported or not, the action involves a financial 
contribution from the government to a specific industry, 
which in turn has an “adverse effect” on Country B’s 
widget industry ability to compete with widgets from 
Country A.  Under the SCM Agreement, Country B must 
prove that the subsidy has an “adverse effect”, meaning 
that it causes “injury to its domestic industry”, nullifies or 
impairs its rights under WTO or otherwise causes “seri-
ous prejudice” to its interest.3  Like prohibited subsidies, 
actionable ones also are subject to resolution by a WTO 
Panel and products benefitting from these subsidies may 
be subject to investigation and the eventual levying of 
countervailing duties by an importing country.

A third type of subsidy is the non-actionable sub-
sidy.  These are the good subsidies.  They are subsidies 
which are either non-specific—meaning they are applied 
throughout the economy and not to a particular company 
or industry or group of companies or industries—or that 
they are used for an exempted objective such as research.  
Research-based subsidies may cover up to 75% of such 
costs as personnel, instruments, equipment, consultancy, 
additional overhead or other running costs related to the 
research activities.  Other forms of non-actionable subsi-
dies include—subject to various conditions—assistance 
provided to disadvantaged regions pursuant to a regional 
development plan and assistance to companies to adapt 
to new and expensive, legally imposed environmental 
requirements.  A WTO member may request, after bilateral 
consultations, that a non-actionable subsidy be referred 
to the Committee on Subsidies and Countervailing Mea-
sures for review.   

Another type of non-actionable subsidy is the “do-
mestic support” allowed under the WTO Agreement on 
Agriculture.  There are complex rules regulating this type 
of subsidy.  Suffice it to say that agricultural supports:  a) 
must be provided through a publicly funded government 
program not involving transfers from consumers; b) must 
not provide price support to producers; and c) depending 
on the subsidy involved, must meet a variety of policy-
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specific criteria and conditions in the areas of research, disease 
control, inspection, and various other categories.  

How Bad is Bad?  
Once we know how a subsidy may be packaged and 

whether it is actionable, we must go to the second step, 
which is to determine how likely it is that the subsidy may 
lead to legal action or to the levying of countervailing duties 
at importation.  There are three elements to be considered.  
The first is that the subsidy (i.e., the financial contribution) 
in question must confer a benefit.  “Benefit” has been defined 
by the WTO’s appellate body in Canada – Aircraft as “some 
form of advantage” that “places the recipient in a more ad-
vantageous [market] position than would have been the case 
but for the financial contribution”.4   Measuring the benefit 
conferred by a subsidy can be a complex task, and it is the 
principal reason why government investigations tend to last 
for several months.  Getting the right benefit measurement 
is critical because countervailing duties cannot be applied to 
subsidized imports at a level that exceeds the actual benefit 
conferred.  It is important, therefore, not only to identify 
a subsidy but also to be able to estimate its benefit to the 
recipient, if any.  Notwithstanding, even if the exporter is 
not benefitting from a subsidy having the appearance that a 
benefit is being conferred, it can sometimes be enough for a 
domestic industry to build a case and for their government 
to initiate a subsidies investigation at a significant cost to the 
exporters of a product.  

The second requirement for a subsidy to be actionable 
under the SCM Agreement is that the subsidy, as indicated 
above, must be specific.  Article 2 of the SCM Agreement 
addresses this concept exclusively.  It states that a subsidy is 
specific where the granting authority, or the applicable law, 
explicitly limits access to a subsidy to certain enterprises or 
establishes specific criteria or conditions that are not trans-
parent and automatic, but are discretionary to the authority.  
Other factors may be used to determine specificity such as 
use of the subsidy program over a prolonged period of time 
by only a limited number of certain enterprises, predominant 
use by certain enterprises, the granting of disproportionately 
large amounts of subsidy to certain enterprises, or the grant-
ing of the subsidy to certain enterprises within a designated 
geographical region.  Prohibited subsidies, those applied based 
on export performance, also are deemed to be specific.    

Finally, a subsidy that both confers a benefit and is 
specific can be subject to “countervailing measures”—i.e., a 
countervailing duty applied to subsidized imports—if it also 
causes injury to the domestic industry of a WTO member.  
A government normally will proceed with an investigation 
after receiving a petition from the domestic industry claiming 
injury.  The determination of injury will be based on available 
relevant evidence including factors such as: volumes and 
prices of non-subsidized imports of the product in question; 
contraction in demand or changes in the patterns of consump-

tion; and the overall export performance and productivity of 
the domestic industry, among various other factors.  Careful 
planning that reduces the potential of causing injury may 
reduce significantly the risk of facing a countervailing mea-
sure.  The exporter, for example, may consider entering only 
regional markets where the product is needed and which the 
domestic industry is not properly supplying, or it may chose 
to enter with quantities appropriate to maintain a healthy 
competition with the local industry in the foreign market, as 
opposed to aggressively seeking to take away market share.  
Well-planned subsidies can lead to win-win situations that 
offer increased sales for the industry in the exporting country 
together with good quality and competitively priced products 
for consumers that keep inflation in check and which the 
importing country will welcome.     

Final Comment
In sum, companies eager to make use of the “battery” of 

efforts prepared by the U.S. and other governments to assist 
their exporters in the current economic environment must 
take care to identify the good government support from the 
bad, and the prohibited and actionable subsidies from those 
that may be safer to apply taking into account the markets 
and objectives of the subsidies in question.  Particularly, those 
subsidies that clearly distort a market, including the local 
market, can lead to more trouble than benefit by triggering 
investigations, WTO panels and elevating the long-term 
cost of trading.  A subsidy trade war can last for many years 
without making the market more attractive for any party after 
all has been said and done.  Proper planning is, no doubt, a 
must when selecting and seeking to apply government help 
to boost exports.  

1 See Article 3 of the SCM Agreement.
2  An illustrative list of prohibited export subsidies can be 
found in Annex I of the SCM Agreement.  
3  See Article 5.1 of the SCM Agreement.
4  WTO Appellate Body Report on Canada – Aircraft, para. 
149.
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